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Sext Me L8ter: The Legal Conundrum
of Sexting in Schools and
a Plan for Schools to Stop It
BETHANY L. ARLISSt

The sexual harassment of students by classmates is a
relatively new issue that schools have been confronted with.
In fact, schools only learned as recently as 1998 that they
can and will, in some circumstances, be held liable for
sexual harassment occurring between teachers and

students under Title IX in Gebser v. Lago Vista Independent

School District.' The following year, schools were informed
that a parent may bring an action against the school for the
sexual harassment of a child by his or her peers in Davis v.

Monroe County Board of Education.2 However, there is very

little case law and legislation involving more recent forms of
sexual harassment, such as bullying.3 A recent study found
that nearly 50 percent of students enrolled in grades seven
through twelve were subjected to various forms of sexual
harassment in the past year.4 Bullying among students,
specifically in the form of "sexting," is a new type of bullying
that can have serious implications on a student's wellbeing.5 However, when schools attempt to discipline
t J.D. Candidate at SUNY Buffalo Law School, 2013; B.A., Ithaca College, 2010.

I would like to thank my wonderful family for the love and support over the
years, and especially throughout the course of my legal education.
1 524 U.S. 274, 277 (1998) (holding damages can be recovered if a school district
authority has "actual notice of, and is deliberately indifferent to, the teacher's
misconduct").
2 526 U.S. 629, 633 (1999) (holding action of student-on-student harassment is
valid when a school acts with deliberate indifference and harassment is severe).
3 See Natasha K. Segool & Tony D. Crespi, Sexting in the Schoolyard,
COMMUNIQUE ONLINE, http://www.nasponline.org/publications/cq/39/8/sexting-inthe-schoolyard.aspx (last visited Dec. 18, 2011).
4 See Jenny Anderson, National Study Finds Widespread Sexual Harassmentof
Students in Grades 7 to 12, N.Y. TIMES, Nov. 7, 2011, at A14, available at
http://www.nytimes.com/2011/11/07/education/ widespread-sexual-harassmentin-grades-7-to-12-found-in-study.html.
5 See Nancy Willard, School Response to Cyberbullingand Sexting: The Legal
Challenges,2011 B.Y.U. EDUC. & L.J. 75, 76 (2011).
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certain
sexting, they encounter
students caught
constitutional issues that may restrict them in their mission
to end sexting. 6 As a result, schools are forced to piece
together the little case law that exists in order to find ways
to prevent and discipline sexting in compliance with the
Constitution.7
This paper proceeds in six parts. Part I of this paper
outlines the most pertinent Supreme Court decisions
regarding harassment in schools. Part II discusses what
sexting is, and how often it occurs. Part III describes the
implications of sexting and why it is a problem worth
analyzing. Part IV analyzes the current legislation in place
regarding bullying and sexting. Part V explores the
constitutional issues that arise when schools confront
sexting, and Part VI proposes that schools should
implement strict policies fully informing students and
parents of the school's right to investigate if necessary.
I. DAVIS AND GEBSER
Title IX provides in pertinent part that "[n]o person ...

shall, on the basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal
financial assistance."8 The Supreme Court first established
that a school could be liable when a teacher sexually
harasses a student in Franklin v. Gwinnett County Public
Schools.9 However, the decision in Franklindid not set forth
any substantive framework that schools could rely on when
considering their liability for sexual harassment.10
Consequently, the Supreme Court was forced to establish a
framework of liability when it was confronted with two
school sexual harassment cases only one year apart, Gebser

6 See id. at 86, 120.

See id. at 111-12 (stating that, because there are no cases directly on point,
school officials must also be cognizant of potential liability for failure to
adequately address instances of cyberbullying or sexting that negatively
impacts students).
820 U.S.C. § 1681(a) (2006).
7

9503 U.S. 60, 73,
10 See id. at 76.

76 (1992).
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and Davis."

In Gebser, the Supreme Court held that a school district
could only be liable under Title IX for teacher-on-student
sexual harassment when: (1) a school official holding
authority to remedy the harassment had actual notice of the
harassment, and (2) that official expressed deliberate
indifference to the misconduct.12 In Gebser, a high school
student, Alida Star Gebser, had an ongoing sexual
relationship with her teacher, Frank Waldrop.1 Gebser first
encountered Waldrop after joining his book discussion club
in middle school.14 Waldrop often made sexually
inappropriate comments to students during club meetings,
but it seems as though no formal complaint was ever made
regarding his comments. 5
Gebser was assigned Waldrop as a teacher one year
later, and he continued to make sexually inappropriate
comments to his students.16 Waldrop eventually began to
direct his comments toward Gebser, and Waldrop initiated a
sexual relationship with her the following spring.'7 The
relationship continued for some time, during which parents
of other students complained to the principal about
Waldrop's inappropriate comments during class.18 As a

result of the complaints, the principal met with Waldrop,
who denied the alleged conduct.' 9 Nonetheless, Waldrop
apologized and promised to correct his behavior. 20 However,
these complaints were never reported to the school's
superintendent, the Title IX coordinator. 21 Soon thereafter,
Waldrop and Gebser were caught having intercourse by a
police officer.22 Consequently, Waldrop's employment was
11 Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 633 (1999); Gebser v. Lago
Vista Indep. Sch. Dist., 524 U.S. 274, 277 (1998).
12 Gebser, 524 U.S. at 277, 292-93.
13 Id. at 277-79.
14 Id. at 277.
15 Id.
16 Id. at 277-78.
17 Id. at 278.
'8 Id.
19

d.

20 Id.
21

22

Id
Id.
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terminated, and he was arrested for his criminal conduct.23
Regardless of Waldrop's conduct, the school neither
initiated any formal grievance procedure nor issued a
formal sexual harassment policy.24
Gebser and her parents brought suit against the district
under Title IX, alleging that the school was liable for
Waldrop's conduct under the theories of respondeat superior
and constructive notice. 25 In evaluating Gebser's claims, the
court established that Title IX requires knowledge be given
to the appropriate person holding power to "take corrective
action to end the discrimination." 26 In addition, even if
actual notice to the appropriate person is proven, it must
also be shown that the school official acted with deliberate
indifference to the alleged misconduct.27 In other words, it
must be shown that the school official failed to take any
steps to remedy the situation to establish deliberate
indifference. 28 Accordingly, the Supreme Court in Gebser
concluded that, because the principal had only been
informed by parents that Waldrop was making
inappropriate comments during class, this was insufficient
because it was not enough to "alert [him] to the possibility
that Waldrop was involved in a sexual relationship with a
student."29
One year later, the Supreme Court established that
schools could also be liable for peer-on-peer sexual
harassment in certain situations.o In Davis, a fifth grade
student was subjected to routine sexual harassment by one
of her male peers. 31 Specifically, the male student
continuously made vulgar comments to Davis and even
Davis
attempted to touch her breasts and genitals.32
initially reported the conduct to her mother and to her
classroom teacher, who, in turn, reported the behavior to
23

Id

24 Id.

27

See id. at 278-80.
Id. at 290.
Id.

28

Id

25
26

29

Id. at 291.
See Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 650 (1999).
31 Id. at 633-34.

3o

32 Id.
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However, when the harassment
Davis' principal. 33
continued, Davis also reported the conduct to her physical
education teacher. 34 There was also evidence that other
girls in Davis's class were subject to similar behavior from
the same male student, and when a group of girls, including
Davis, tried to approach the principal about the behavior,
they were denied access. 35 After several specific instances of
sexual harassment, including sexual touching, the school
still failed to take any disciplinary action against the
student.36 It was not until the student was charged with
sexual battery months later that he was ever disciplined for
his behavior.37
Davis's mother brought suit against the school under
Title IX alleging that school officials failed to remedy the
situation and displayed deliberate indifference to the
misconduct. 38 In evaluating Davis's claim, the Supreme
Court noted several recent developments in Title IX law39
First, Title IX was written with the intent to allow private
citizens to pursue a cause of action.40 Second, private money
damages are only available where it is shown that
recipients of federal funding, particularly public schools,
have sufficient notice that they could be held accountable
for peer-on-peer sexual harassment. 41Third, federal funding
recipients can only be liable for their own misconduct. 42
In reaching its decision, the Supreme Court built upon
the requirements set forth in Gebser of constructive notice
and deliberate indifference. 3 First, the Court held that the
requirement of deliberate indifference is only applicable
Id.
Id. at 634.
35
Id. at 635.
36
Id. at 633-34.
3 Id. at 634.
38
Id. at 635-36.
39 Id. at 637-38.
40
Id. at 639.
41 Id. at 639-41 (citing Franklin v. Gwinnett Cnty. Public Schools, 503 U.S. 60
(1992); Guardians Assn. v. Civil Serv. Comm'n of New York City, 463 U.S. 582
(1983); Pennhurst State School & Hospital v. Halderman, 451 U.S. 1 (1981)).
42 Id. at 640.
43 See id. at 642-43; see Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 291
(1998).
33

34
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where the school has "some control over the alleged
harassment."4 More specifically, the deliberate indifference
must, at least, cause the victim to be subjected to or made
more vulnerable to the harassment. 45 The Court further
required that the harassment must occur under the school's
control.46 For example, where harassment occurs during
school hours and on school property, as it did here, the
school is considered to have control over the harassment. 47
Next, the Court added the requirement that schools can
be only liable for peer-on-peer sexual harassment that is so
severe or pervasive as to "deprive the victims of access to
the educational opportunities or benefits provided by the
school."# For example, one could show a deprivation of
opportunity and benefits where a school official had
knowledge of a student being so severely threatened by
peers that that student could no longer use a particular
school resource, such as a library. 49 On the contrary, a
situation where it can only be shown that a student's grades
declined as a result of the harassment is insufficient to
survive a Title IX claim.50 The Court also noted that
students often engage in conduct that would be intolerable
among adults, as school-aged children are still learning how
to interact with their peers.5' Thus, "simple acts of teasing
and name-calling" are not actionable under Title IX, no
matter how hurtful that may be. 52
Application of these rules led to the conclusion that
Davis's allegations were sufficient to defeat a motion for
summary judgment.5 3 Specifically, the harassment alleged
was so severe or pervasive, as it even involved offensive
touching. 54 Next, Davis had proven that the conduct
interfered with her ability to receive educational benefits, as
"Davis, 526 U.S. at 644.

45 Id. at 645.
461d.

47 Id. at 646.
8Id. at 650.
49 Id. at 650-5 1.
Id. at 652.
51 Id. at 651.
52 Id. at 652.
3Id. at 653-54.
54
Id. at653.
50
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her grades substantially declined and she had become
suicidal.55 Lastly, Davis provided sufficient evidence that
the school had knowledge of, and acted with deliberate
indifference to, the harassment by failing to investigate or
stop it.56

After Davis and Gebser, schools have sufficient notice
that they may be liable for peer-on-peer harassment where:
(1) a school official with authority to remedy the situation
had actual knowledge of the harassment, (2) the school
acted with deliberate indifference to the harassment by
failing to take any preventative measures, and (3) the
harassment was so severe or pervasive, that (4) the victim
was denied certain educational opportunities and benefits.57
These cases provide a fairly straightforward guide for
schools to rely on when disciplining the traditional forms of
sexual harassment, such as sexually inappropriate
comments or touching.58 However, Davis and Gebser are
insufficient to protect schools from liability for more recent
forms of sexual harassment, such as sexting, as they
contain no discussion of the constitutional issues that arise
conflicts involving the inappropriate use of
when handling
cell phones.59
IL WHAT IS SEXTING?
Just a few years ago the word "sexting" was unheard of.60
However, sexting has become a common term today among
both risk-taking youths and concerned parents.6' Sexting is
generally understood as the sending and receiving of
sexually explicit messages and/or photographs through a text
message. 62 Sexting occurs most frequently in the following
scenarios: (1) the "exchange of images solely between two
s Id. at 634, 654.
1d. at 654.
57 Id. at 650; Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 290 (1998).
58 SeeDavis, 526 U.S. at 650-53; Gebser, 524 U.S. at 291-92.
59 See generallyDavis, 526 U.S. at 650; Gebser, 524 U.S. at 293.
60 What is Sexting? Why is it a Problem?What Parentsand Teens Need to Know,
NATIONAL CENTER FOR MVISSION & EXPLOITED CHILDREN (Sept. 21, 2009),
56

http://www.missingkids.com/missingkids/servlet/

NewsEventServlet?LanguageCountr-enUS&Pageld=4131.
61 See id.
62 See id.
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romantic partners," (2) the "exchang[e] [of images] between
partners that are shared with others outside the
relationship," and (3) the "exchang[e] [of images] between
people who are not yet in a relationship, but where at least
one person hopes to be."63 Research regarding the
prevalence of sexting has revealed that it is fairly common
among teenagers, and certain groups of young adults are
more likely to engage in sexting than others. 64
A 2009 survey found that sexting does occur quite
frequently among teenagers, and it increases with age. 65 For
example, the study found that, while only 8 percent of 17year-olds admit to having sent a "sexually provocative
image" via text message, 30 percent of the same 17-yearolds admit to having received such "a nude or nearly nude
image." 66 However, only 4 percent of younger teens ages 1217 admit to having sent "sexually suggestive nude or nearly
nude images of themselves" to another via text message,
and 15 percent say they have received such an image. 67 The
study also found that teens who pay for the cost 68of their own
cell phones are more likely to engage in sexting.
Considering the number of students who engage in
sexting, it is likely that many could become victims of
bullying. Sexting is used primarily in addition to, or instead
of, a sexual relationship, or as a means of starting or
continuing a relationship with a significant other. 69
However, when relationships end, the receivers of the
images often pass them along to friends as a form of
entertainment and to ridicule the sender.70 In fact, 15
percent of young boys admit to disseminating pictures after
63 Amanda Lenhart, Teens and Sexting, PEW INTERNET & AmERICAN LIFE
PROJECT 2 (Dec. 15, 2009), http://www.pewinternet.org/Reports/2009/Teens-andSexting.aspx (The findings of this survey are based on a 2009 telephone survey

completed by Princeton Survey Research International. The survey analyzed
the use of cell phones by both parents and teens, and involved approximately
800 teens ages 12-18.
different U.S. cities.).
64

See id.

65

Id
66 Id.
67

Id.

68 Id.
69

See id. at 6-7.
70 See id at 7.

The study was conducted using six focus groups in 3
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they break up with the sender. 7 ' Furthermore, these images
are often disseminated over the Internet to peers, via social
networking sites, which makes their spread impossible to
control. 72 As a result, many senders find themselves the
victims of sexual harassment from unintended receivers of
the images.73 Such bullying and harassment can have a
significant impact on a teenager's well-being and
development.74
III. IMPLICATIONS OF SEXTING
The effects of bullying are severe for both the victim and
the bully.7 5 For example, research shows that "both bullies
and victims are at high risk of suffering from serious health,
safety, and educational risks."7 6 Bullies are more likely to
get into physical altercations, vandalize or steal property,
consume alcohol, smoke, and drop out of school.77 On the
other hand, "[v]ictims of bullying report difficulties sleeping,
despondency, headaches, stomach pains, and other health
symptoms than other children."78 Perhaps more serious,
victims of bullying are more likely to experience depression
and low self-esteem, and are at a higher risk of suicide. 79
Not surprisingly, instances of peer bullying that resulted in
one's suicide have garnered widespread media attention.80
One case in particular that gained national attention
was the case of Jessica Logan, an Ohio high school senior
who hung herself after being subjected to continuous
Linda L. Barkacs & Craig B. Barkacs, Do You Think I'm Sexty? Minors and
Sexting: Teenage Fad of Child Pornography?, 13 J. LEGAL, ETHICAL & REG.

71

ISSUES 23, 23 (2010).
72

See Lenhart, supra note 63.

73 See Willard, supranote 5, at 75-76.
74 See id. at 80-84.

7 See id.
7
6 Id. at 80.
77
Id. at 81.
78
Id. at 80.
79 Id. at 81.

Gender and Schooling: Ending Bullying and
Harassment, and Promoting Sexual Diversity in Schools, PSYCHOLOGY TODAY
(Dec. 16, 2009), http://www.psychologytoday.com/blog/gender-and-schooling/
200912/sexting-and-suicide.
80 See Elizabeth Meyer,
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bullying.81 During a spring break trip in 2008, Logan sent a
nude photograph of herself to her then-boyfriend, who
immediately forwarded the phone throughout Logan's
school.82 As a result, Logan was subjected to "frequent and
persistent sexual harassment from her peers."83 While
Logan did find the strength to complete high school, she
hung herself in her room one month later.84 Logan's parents
are now suing the school district for failing to take action
against the students responsible for the harassment.85
In another case, Hope Witsell, a thirteen-year-old girl
from Florida, sent a topless photo to a crush in order to gain
his attention.86 However, a friend of the receiver found the
photo and forwarded it to classmates and friends.87 As a
result, Witsell was suspended from school and was the
victim of severe and pervasive sexual harassment when she
returned.8 8 Shortly thereafter, Witsell was forced to sign a
"no-harm" contract by her guidance counselor after the
counselor observed marks on Witsell's legs that appeared to
be self-inflicted.89 Witsell hung herself the following day. 90
Witsell's mother has since appeared on television shows
across the country to tell her daughter's story and raise
about the
awareness
harassment can have. 9 '

severe

consequences

sexual

IV. CURRENT LEGISLATION
Cases such as Jessica Logan's and Hope Witsell's have

forced schools to be a corrective force in order to protect
students against bullying and avoid sexual harassment
81
82
83
84

85

Id.; see also Willard, supra note 5, at 119.
Meyer, supra note 80.
Id.

Id
Id.

Michael Inbar, 'Sexting'BullyingCited in Teen's Suicide, TODAY.Com (Dec. 2,
http://today.msnbc.msn.com/id/34236377/ns/todayAM),
10:26
2009,
todaypeople/t/sexting-bullying-cited-teens-suicide/#.TuyenUpON-k.
87 Id.
88 See id.
89
Id.
86

90

Id.
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liability. 92 In fact, forty-five states now have laws regarding
bullying in schools.93 Generally, these laws require state or
local officials "to establish and enforce policies against
student bullying" and to establish "procedures for reporting
and investigating" acts of bullying. 94 These laws also
emphasize the importance of discipline for those who bully,
and many contain reports on the seriousness of bullying.9 5
For example, a New Jersey statute reads, "Bullying, like
other disruptive or violent behaviors . .

.

disrupts both a

student's ability to learn and a school's ability to educate its
students in a safe environment."9 6
Bullying legislation is also increasing in schools, as 95
percent of school districts currently have anti-bullying
policies in place.97 Also, "as of July 2010, . . . thirty-four

states have proposals for or have amended their bullying
prevention laws" to address electronic forms of bullying.98 In
fact, New York is planning to pass the "Dignity for all
Students Act" in 2012, which will prohibit all forms of
harassment against students, including harassment based
on sex. 99 While these laws are a positive step toward
confronting bullying, most fail to offer any substantive
guidance regarding specifically how schools should
discipline electronic forms of harassment, but merely
require that schools do so.100 In addition, there is no existing
case law specifically addressing sexting in light of
constitutional concerns for schools intervention.1o1 Thus,

schools are forced to rely on prior judicial decisions, albeit
vastly different factual scenarios, in an attempt to avoid
sexual harassment liability.
92 See Willard, supra note 5, at 83.
93Id.
94 Id.

95 See id.
96
Id. (quoting N.J. STAT. ANN.
97 Id. at 84.

§ 18A:37-13, -14, -16 to -18 (West 2002)).

98Id.

Answers to Common Questions - Dignity for All Students Act, EMPIRE STATE
PRIDE AGENDA, http://www.prideagenda.org/Issues-Explained/Youth-and-SafeSchools/Quick-Facts/Answers-to-Common-Questions.aspx (last visited Dec. 16,
2011).
10
See Willard, supranote 5, at 76, 122.
'01 See id. at 111-12.
9

80
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V. CONSTITUTIONAL ISSUES

While there are numerous arguments to be made against
schools disciplining students caught sexting,102 there are
two primary constitutional concerns that arise most
frequently in such instances.103 The first concern is whether
schools violate a student's right to free speech by
prohibiting the sending and receiving of sexually suggestive
images via text message. 0 4 The second concern is whether
schools violate a student's right to privacy by investigating
allegations of sexting, particularly by searching a student's
cell phone. 05 While there is no case law specifically
addressing sexting, schools must be very familiar with the
case law that does exist, albeit gravely different factual
scenarios, in order to avoid liability.106
A. FreeSpeech
The First Amendment provides that "Congress shall

make no law . . . abridging the freedom of speech." 07 When

confronting instances of sexting, many often argue that
schools cannot lawfully regulate a student's expression of
speech that occurs off school grounds. 08 While there have
been various Supreme Court cases over the last few decades
regarding a student's right to free speech, there has not yet
been a case specifically addressing a school's authority over
sexting.109
The seminal case involving a student's right to free
speech is Tinker v. Des Moines Ind. Community School
See Claudio J. Pavia, ConstitutionalProtection of "Sexting"in the Wake of
Lawrence: The Rights of Parents and Privacy, 16 V. J.L. & TECH. 189, 208-12
(2011) (arguing, among other things, that parents have a right to guide the
upbringing of their children and should be free to do so with regard to sexual
activity, and also that students have a right to privacy when making decisions of
sexual intimacy.)
103
See Willard, supranote 5, at 86, 120.
102

104 See id. at 86.
105 See id. at 120.

106 See Willard, supranote 5, at 111- 12.
107 U.S. CoNST. amend. I.
108 See Willard, supra note 5, at 95 (noting that the ACLU, among other civil
rights organizations, supports this argument).
109
See id. at 111-12.
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Dist., in which the Supreme Court held that schools are only
permitted to regulate speech that "substantially interfere[s]
with the work of the school or impinge[s] upon the rights of
other students."11a In Tinker, a group of students wore black

armbands to school to signify their objections to the
Vietnam War." When the principal caught wind of the
behavior, the school promptly issued a policy prohibiting
such armbands, and, if a student refused to remove the
armband, he or she would be suspended from school.112
Consequently, when the students arrived to school wearing
the armbands, and comments were made among fellow
students during class, the students were immediately
11
suspended.n
The Supreme Court began by acknowledging that
students do not "shed their constitutional rights to freedom
of speech or expression at the schoolhouse gate."114 However,
given the unique circumstances of a school environment, the
Court held that the school could regulate speech that causes
a material and substantial disruption to the educational
process.115 Nonetheless, the Court concluded that the school
had violated the students' right to freedom of speech
because the armbands did not substantially interfere with
the operation of the school.116 Thus, there must be more
than a few comments during class to be considered a
substantial and material disruption. 17
Another landmark case regarding student speech is
Bethel School DistrictNo. 403 v. Fraser,where the Supreme
Court held that schools can regulate speech that is
"offensively lewd," "vulgar," and "indecent."118 In Bethel, a
high school student was suspended after delivering a speech
in front of 600 students containing "elaborate, graphic, and
explicit sexual metaphor[s]."" 9 Recognizing a school's
n0 393 U.S. 503, 508-09 (1969).
111 Id. at 504.
112 Id.

1131d.
114 Id. at 506.
115 Id. at 509.
116 Id. at 513-14.
117 See id.
118 478 U.S. 675, 685 (1986).
119 Id. at 677-78.
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interest in protecting minors from exposure to lewd and
indecent speech, the Supreme Court held that schools have
the authority to determine what speech is considered
offensive lewd and indecent.120 Thus, the Court concluded
that the school "acted entirely within its permissible
authority" in suspending the student for his inappropriate
expression of speech.121
While the Supreme Court has not yet addressed whether
schools can regulate off-campus conduct under the
standards set forth above, the Second Circuit addressed the
issue in Wisniewski v. Board of Education of Weedsport
CentralSchool Distrct.122 In Wisniewski, the Second Circuit
held that schools can discipline students' off-campus
conduct that "poses a reasonably foreseeable risk that [it]
would come to the attention of school authorities," and that
would "materially and substantially disrupt the work and
discipline of the school."123 In that case, a student was
suspended after creating an AOL Instant Messenger icon
depicting his teacher being shot that was viewed by fifteen
others, including classmates. 2 4 The Second Circuit
concluded that, because the icon was brought to the
attention of school officials, it was foreseeable that it would
create a risk of substantial disruption during school
hours.125 Therefore, the school did not violate the student's
right to free speech by punishing him for his off-campus
conduct.126
It is clear that schools can regulate student speech that
causes a substantial and material disruption to the
educational process,' 27 and that is offensively lewd and
indecent without fear of liability.128 Also, the Second Circuit
has held that schools can lawfully punish off-campus
conduct that poses a foreseeable risk of being brought to the
school's attention, and that would cause a substantial
120 Id. at 684.
121Id. at 685.
122 494 F.3d 34, 38-40 (2d Cir. 2007).

Id. at 38-39.
1 Id. at35-36.
125 Id. at 38-39.
123

24

126

Id.

127

See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 509 (1969).
Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685-86 (1986).

128 See
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disruption in school. 129 Because sexting is likely to be
considered lewd and indecent, and is likely to cause a
material and substantial disruption if it reaches unintended
receivers, it would seem schools can regulate it without
violating a student's right to free speech. However, until the
Supreme Court rules so, schools must base their discipline
on the standards set forth in the critical cases discussed
above.
B. Right to Privacy

The fundamental right to privacy is grounded in the
Fourth Amendment which provides in relevant part that
"the right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated..."130 As discussed above, the
sending of one sexually explicit photograph can, and often
does, lead to the sharing of the image with others, including
classmates.131 Hence, the photo is likely to cause some
disruption during school, and from there it might be
brought to the attention of teachers or administrators.132 In
order to properly discipline, school officials must determine
whether sexting has occurred and who is responsible.1 3 3
Answers to these questions can only be answered by
searching the cell phones of students alleged to have been
involved.134 However, school officials face a unique dilemma
with regard to whether and to what extent they can search
a student's cell phone without violating the student's right
to privacy under the Fourth Amendment.135
The predominant case involving searches of student
property is New Jersey v. T.L.O.136 In T.L.O., a fourteenyear-old student was found smoking in a school bathroom
See Wisnieseki, 494 F.3d at 38-39.
amend. IV.
131 See Jason S. Long &Jennifer S. Caradine, Tips for School Administratorson
How to Handle "Sexting," THE NATIONAL LAW REvIEW (Mar. 6, 2010),
http://www.natlawreview.com/article/tips-school-administrators-how-to-handlesexting.
132 See id.
133 See id.
134 See id.
135 See generally Willard, supra note 5, at 120.
136 469 U.S. 325, 354 (1985).
129

130 U.S. CoNsT.
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with a classmate, and both were escorted to the principal's
office by a teacher. 37 While one student admitted smoking,
T.L.O. denied it.138 The principal proceeded to open T.L.O.'s

purse where he found a pack of cigarettes along with a pack
of cigarette rolling papers. 3 9 Because rolling papers are
closely associated with marijuana, the principal proceeded
to search the remaining contents of the purse.140 The
principal then found marijuana, a pipe, a wad of cash, and
an index card with a list of students who owed money in a
side pocket of the purse.141
The state of New Jersey brought delinquency charges
against T.L.O. for her misconduct.142 After various motions
and appeals, the case eventually reached the Supreme
Court on the issue of whether the principal's search of
T.L.O.'s purse violated the 4th Amendment.s43 The Court
first noted that the right against unreasonable search and
seizure does apply to public school officials conducting
searches of student property, but recognized that less cause
is required to justify a school search than is required of law
enforcement authoritatively searching persons outside of
school premises.144 However, the Court determined that
student searches must be reasonable, and the school must
balance the student's reasonable expectation of privacy
against the school's need to maintain order. 145 Thus, the
Court laid out a two-part test to evaluate the
reasonableness of a search, asking: (1) whether the search
was justified at its inception, and (2) whether the extent of
the search as conducted was reasonably related to the
circumstances that justified the search in the first place.146
For a search to be justified, there must be reasonable
grounds to suspect that the search will reveal evidence of a

137

Id. at 328.

138M.4
139Id.
140Id.

142M.f
143 Id. at 329-32.

Id. at 333, 341-42.
339-41.
14 6 Id. at 341 (citing Terry v. Ohio, 392 U.S. 1, 20 (1968)).
4

145 Id. at
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violation of either the law or school policy.147
Applying these standards, the Court concluded that the
school did not violate T.L.O.'s right against unreasonable
search and seizure.148 First, the Court found that the search
was justified at its inception because a teacher had
witnessed the students smoking, and one student had
actually admitted to doing so.149 Second, the search
conducted was reasonably related to the circumstances
justifying it in the first place, as the rolling papers indicated
the possibility that T.L.O. may be carrying marijuana in her
purse. 50 Therefore, the principal had reasonable grounds to
continue searching after discovering the pack of
cigarettes.151

While T.L.O. is still the primary case for schools to
follow in conducting searches of student property, a more
recent case, Safford Unified School District No. 1 v.
Redding, expanded on these requirements. 152 In Redding, a
student was asked to remove her undergarments after being
accused of possessing prescription ibuprofen by another
student. 53 However, the Supreme Court found that the
basis of the principal's suspicion, that the student may be
hiding ibuprofen in her undergarments, did not correlate
with the level of intrusion involved when searching
someone's undergarments.154 In reaching its decision, the
Court noted that justification such as "reasonable suspicion
of danger" to students is required before a school can search
in such an intrusive manner without violating the Fourth
Amendment. 55 In this case, however, there was not "any
indication of danger to the students."156 Thus, because the
conduct alleged was not dangerous in nature, and the
principal did not have a reasonable belief that the student
was carrying the pills in her undergarments, the school
147 1d. at 341-42.
148 Id. at 343.
149 Id. at 345-46.

150 Id. at 347.
151

d.

129 S. Ct. 2633, 2642-43 (2009).
153 Id. at 2638.
154 Id. at 2642.
155 Id. at 2643.
152

156 Id.
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violated the student's right to privacy. 57
In order for schools to conduct searches of student
property in accordance with the Fourth Amendment, the
search must be justified at its inception, and the extent of
the search conducted must be reasonably related to the
circumstances that justified the search in the first place.s58
In addition, in order for a school to conduct a more intrusive
search of student property, particularly of a student's cell
phone, there must be a reasonable suspicion of danger to
students.159 Because sexting can have a profound negative
impact on students' well-being,160 it would seem schools can
lawfully search a student's phone if there is reasonable
suspicion that the student was sexting.161 However, the
Supreme Court has not yet addressed such an issue.162

VI. PROPOSALS
It is very clear that sexting can have serious implications
for both the senders and receivers of such messages, as it
can even result in suicide. 163 However, since there is no clear
legislation or Supreme Court decision specifically
addressing how schools should handle sexting, schools
should start by deterring sexting before it even occurs.164
Schools should take a proactive approach in educating the
community, including students and parents, and developing
a clear comprehensive policy against sexting. 65
As most young adults do not fully understand the
implications of sexting schools should start by educating
students. 66 Schools should offer workshops and hold
157 Id. at2642-43.
158 See New Jersey v. T.L.O., 469 U.S. 325, 340-41 (1985).
159 See Redding, 129 S. Ct. at 2643.
160 See generallyWillard, supranote 5, at 79-83.
161 See T.L.O., 469 U.S. at 340-41.
162 See Willard, supra note 5, at 111-12.
163 See id. at 81-82, 119; see, e.g., Inbar, supra note 86 (discussing the
experiences ofHope Witsell and Jessica Logan).
164 See Sarah Theodore, An Integrated Response to Sexting: Utilization of
Parents and Schools in Deterrence, 27 J. CONTEMP. HEALTH L. & POL'Y 365, 386
(2011).
165 See Long & Caradine, supranote 131.
166 See Segool & Crespi, supranote 3.
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discussion groups informing students about the serious
implications that come along with sexting. 67 Schools must
also inform students on the possible legal consequences they
could face if caught sexting.168 Such lessons should be added
to the curriculum for health and physical education
classes.169 This way, schools can cut down on sexting before
it occurs.170
Schools should also educate parents on technology and
the implications of sexting so they can properly supervise
their children's activities.171 While many parents express

concern about their children's online safety, many lack an
understanding of the consequences involved.172 A recent
study found that 48 percent of mothers "do not always know
what their children do online."17 Thus, schools should offer
comprehensive education to parents "on the current
technological trends and activities in which their children
are involved."174 In addition, schools should provide
information to parents regarding the harms of sexting,
including potential criminal liability.175 By educating
parents on recent technological advances and the
implications of sexting, parents and schools can work
together in protecting students against sexting.
While education of parents and students would certainly
eliminate some instances of sexting, schools should also
have, and enforce, strict policies against cell-phone use in
school and sexting.176 Such policies should clearly inform
students and parents that, pursuant to T.L.O., school
officials may search cell phones so as long as the search is
167 See id.
168 See Theodore, supra note 164, at 390.

169 See Cindy Lee Strickland Maguire, Policy and CurriculumRecommendations
for Student Cell Phone Use 66, 134 (Dec. 2010) (unpublished Ph.D. dissertation,
Arizona State University) (on file with author).
170 See id. at 133.

171 See Theodore, supra note 164, at 385-89.
172 Id. at 386.
173 Id. (citing McAfee, Inc. Research Reveals Mothers Rate Cyber Dangers as
High as Drunk Driving or Experimenting With Drugs, MCAFEE, INC. (Oct. 22,
2008), http://www.mcafee.com/us/about/news/2008/20081022_095000_x.aspx).
174 Id. (internal citations omitted).
175 See id. at 387, 395.
176 See Long & Caradine, supranote 131.
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justified at its inception and reasonable in scope. 177 Such
policies serve a number of purposes, such as (1) reducing
instances of sexting, (2) providing a clearer understanding
of violations and potential consequences of sexting, and (3)
representing standards established by state and federal
laws regarding student rights. 78 Also, because many school
employees are often unsure of how to handle cases of
sexting and fear repercussions, clear policies would provide
a step-by-step guide for employees to follow when
investigating potential sexting.179 Thus, students and
parents would be fully aware of the consequences that may
result before making the decision to sext.o80
CONCLUSION

School officials must be proactive in preventing peer-onpeer sexual harassment that occurs both on- and offcampus, or they will likely be liable under Title IX.18 1
However, schools must be careful when dealing with sexual
harassment in the form of sexting, as there is currently very
little guidance in doing S0.182 However, it is clear that
schools can lawfully regulate student speech that causes a
substantial disruption to school,183 and speech that is

offensively lewd, vulgar, and indecent.184 Also, schools can
rightfully search a student's cell phone amidst allegations of
sexting if the search is justified both at its inception and in
scope. 85 It also appears there must be a reasonable belief of
danger to other students in order to support an intrusive
cell-phone search. 86 However, schools should take steps to

See New Jersey v. T.L.O., 469 U.S. 325, 340-41 (1985).
Maguire, supra note 169, at 132.
179 See Theodore, supranote 164, at 394.
180 See id. at 396 (emphasis added).
181 See generally Gebser v. Lago Vista Indep. Sch. Dist, 524 U.S. 274, 291-93
(1998); Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 650 (1999).
182 See Segool & Crespi, supranote 3.
183 See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 508-09
(1969).
184 See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986).
185 See New Jersey v. T.L.O., 469 U.S. 325, 340-41 (1985).
186 See Safford Unified Sch. Dist. No. 1 v. Redding, 129 S. Ct. 2633, 2643 (2009).
17

178
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deter sexting before it even occurs.187
Schools should educate both students and parents on the
consequences of sexting and the risks created by the fastchanging on-line world. Also, schools should develop and
enforce strict policies against cell-phone use and sexting.
Ensuring education and prevention will help schools avoid
liability under Title IX and protect students against the
severe damage that sexting may cause.

187

See Theodore, supranote 164, at 386.

